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-Original Message-
From: Sky Stanfield [mailtozsstanfield@keyesandfox.com]
Sent: Thursday, June 24, 2916 1:02 PM
To: Newman-web; Pierce-web; Mayes-webEmai1; Kennedy-web; stump-web
Cc: Kevin Fox, Esq.
Subject: IREC letter on Solarcity Proceeding

Dear Commissioners,

Good afternoon. Attached to this email is a copy o*F a letter the Interstate Renewable Energy
Council (IREC) has submitted to the docket office providing comments on the Recommended
Opinion and Order issued in the Solarcity matter (Docket no. E-2a690A-e9-0346). Thank you
very much -For your consideration.

Sky Stanfield (on beha1-F of Kevin Fox)

Arizona Corporation Commission
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mm 23, 2010

Chainman Mayes
Commissioners Pierce, Stump, Kennedy and Newman
Arizona Corporation Commission
1200 W. Washington St.. 2nd Floor
Phoenix, AZ 85007

.Dear Commissioners,

The interstate Renewable Energy Council ("REC")' respectfully submits this
letter to express its concerns regarding the Recommended Opinion and Order ("ROO")
on whether the provision of various services pursuant to Solar Service Agreements
("SSAs"`) makes Solar City a "public service corporation" under Arizona law. (ACC
Docket No. E~20690A-09-0346).2 For the reasons discussed in this letter, IREC strongly
encourages the Commissioners to reconsider the R00 and instead adopt the Findings of
Fact and Conclusions of Law articulated in Commissioner Mayes` proposed
amendments. IREC also supports the amendments of Commissioner Pierce, but would
like to propose one important change. which is discussed in Section III of this letter.

Summary

The R00 does not provide a compelling case for the need to regulate Solar City
at this time, nor does it address how any such need would outweigh the considerable
adverse impact that regulation would have on the development of the solar market in
Arizona. It would be counter to both the law of Arizona and common sense for the
Commission to regulate Solar City without first finding that such regulation is in the
public interest. By comparison, the amendments proposed by Commissioners Pierce and
Mayes appropriately focus on whether regulation serves the public interest.

'  IREC is a ncxwprolit organizat ion that has worked for nearly three decades to accelerate the sustainable
util ization Qfrenewable energy resources through the development of programs and policies that reduce
barriers to renewable energy deployment. [REC addresses topics that directly impact the development of
renewable energy resources, including regulations that affect the ability of solar clients to f inance their
projects.
2 The undersigned was admitted to practice pro hoc vice on REC's behalf in a related proceeding on Feb.
27, 2009 (ACC Docket E~20633A-08.05 IN).
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Thus R~ ~. and Staff colneede that the need for name control is not a principal
concern at this time that time is not a fear of monopoly power with which to
eouatend. RON's eonclusiotethat the power pmviklieii tlixfough SSAEs is. indispletnsible
ignores the fact that customers will be connected to the e anti Will maintain access Te
electricity tluiough that means. To regulate a Bree and competi83¢e mtautlcet without

hf monopoly power of the provision of on indispensiele is likely. to
the public ilifemesl more than help it. Gttmunnissiotret' Mayes Pierce a§pl'ot3§l'iately
consider the iiilhlic iNterest and 1 regulation of' cOiiipetiiiveiii is
not warranted at Otis time.

L Consilleratian at the Pillillielntenst is Essential to DetermMng whether
Solar City is a Public Service Cel1l;nl=ation

As briefed extensively in the Exceptions filed by the parties in this case, an entity
is not automatically a public service corporation in Arizona simply because it meets the
extremely broad textual definition set out in the Arizona Constitution. The Arizona
Supreme Court long ago observed that the constitutional definition is overlybcoad, if
examined and applied in isolation. For example, a literal extension of the ROO's
conception of "f`ttmishing" could very easily reach net-metered customers, even if they
own their own panels. Any individual who, through net-metexing, sells power back to the
utility at the end of the year when customers are paid at an avoided cost .rate for excess
generation, could do be considered to be "furnishing power" to the public. It would
clearly be an over-extension of the constitutional definition to conclude that every net-
metered individual is a public serviec corporation, or to conclude that regulation is
appropriate at that scale.

It is the excessive breadth .of the "furnish:\ing" definition eaunrts
banc to curb requi1:ihg the application of the iS'cznta;a4 factors. As the
Cetnnaissictters' amendments recognize, along stzith tiluutnishizig.passer, the activities of
stteb an entity must ilsc "ire saeli as to its fates, and metlteéis cf operation,
a matter cf public concern, clothed with a public interest: to the extent contemplated by
law which subjects it to governmental control .- its business must be of such a nature that
ccmpctititm might lead to abuse deftaritnental. to the public °mtemest.*' Ssurkwesr
Tfansmissiran Cooperative, Inc. v. ACC, ("-S'W'TC"'), 213 439, 431-32, (Ariz. Ct App.
2807) (quoting Trice Elem. éfoap. Inc. v Ariz. Carp (Jorry "n, €"¥'rica") 86141iz.29, 34~35,
£39591. R ~.. ~. 's determination tltatthe public interest analysis nttithe Serv-yu factors
is cnnlcl potentially require etc .
furnishes power, to matter how small, ittsigtiiicant, or trivial and without respect to

is any public interest in tegtatating such an entity. IREG encourages the
Commission to think caneftilly before approving such reasoning.

The essential need for regulation of public service corporations comes from the
fact that they provide an inciispensibie public service and that they exercise monopoly
control that carri result in unthir #Jr discriminatory pricing that could preclude access to

those essential services. See Alfred Kanhm, TikeBionomics ofRegu!ation.. Principles
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and Institutions 1-19 (1988). The R00 concedes that SolarCity is not a monopoly,
that the need to regulate rates such as you would with a monopoly does not exist here.
R80 at However, the R00 finds that as soon as SolarCity's PV facility is "installed
on school property, the electricity the schools receive from SolarCity will displace
eilietrtticity from the incumbent utility and thus will be equally 'essentiaL"' R00 at 43.
Under such reasoning, even private individuals who own PV panels would be providing
an indispensible service. Likewise, those who install a more efficient refrigerator, and
thereby "displace" electricity, would be providing an indispensible service. The
amendments proposed by Chairman Mayes and Commissioner Pierce appropriately
recognize that the financing of distributed solar is not an essential public service.
Although the provision of non-utility solar could conceivably at some point become a
substantial enough proportion of the state's market to warrant regulatory oversight, tor
regulate now is ambitious at best and could have an ironic effect of never dlowitig a
result to materialize due to the "chilling" effect of regulation For these reasons, the
Commission mtrst establish that regulation is 'm the public interest betlore proceeding to
regulate.

l l . Regulation May Actually Harm the Public Interest

IREC believes that regulation at this time is actually counter to the public interest
and runs the substantial risk of undermining the efforts that the State of Arizona has been
taking to create a vibrant market for solar technologies in the state.

As explained in detail in the briefs tiled by Sotaitiiiy, SunPowa, and others, and
as recognized by the Mayes and Pierce proposed amendments, the central purpose of
28As is a fettling rec ism for entities' that would otherwise M unzaliie. ye
raise the upfront costs necessary. to invest in PV systems or who cannot take aditsntage of
federal tax credits that are crucial to cutting up-from investment costs by amu as hiilti
However, in order for SSAs to be attractive to tax equity investors, investors demnianid a
reasonable level of certainty on income stream. There is a limited Mount of money

available foe these of tax equity investments and there are other types of projects
that are in competition with SSAs for those dollars. The threat of rate regulation and the
concern that regulation will delay project approval undermines the certainty about the
security of this investment and will make SSA-funded PV projects less attractive to
equity investors. It is important to note that Arirmta competes with all the other states in
the nation for these limited times. Ii' the Commission decides to regulate SSAs, it will be
the Only state in the nation to do so, thus making SSA projects in Arizona immediately
less competitive.

3 The ROO never makes clear why it would be in the public interest w regulate SSAs over any of the other
types of financing arrangements currently used in the solar market. The fact that SSAs require the sale of
power. but make few other meaningful dislinctiens from lease or direct ownership. does not make a
compelling case for regulation in the public interest.
4 School districts, non-profits, and government agencies are all heavily reliant on SeAs and PPAs because
they cannot use federal tax credits. However, private individuals and companies Man rely on SSAs and
PeAs when their taxable income requires such a financing mechanism.
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One of the key factors that distinguishes SSAs with schools, nonprofits and
governmental entities firm traditional utility agreements with such entities is that each
contract is individually and Freely negotiated by sophisticated parties, usually following a
competitive i{Fp process The United States Supreme Court has expressly recognized
the importance of not disturbing freely negotiated power contracts, noting the chilling
effect that uncertainties regarding rate stability and contract sanctity can have on
investment in the energy sector. NRG Power Marketing v. Maine Public Utilities
Commission, 130 S.ct. 693 (2010) (citing Market-Based Rates 116, 72 Fed, Reg. 39906
(3007)) In the context of wholesale power agreements, the Mobile-Sierra Doctrine was
created to expressly protect freely negotiated contracts from regulatory disturbance,
because, as the Court noted, "competitive power markets simply cannot attract the capital
needed to build adequate generating infrastructure without regulatory certainty, including
certainty that the Commission will not modify market~based contracts unless there are
extraordinary circumstances." NRG at 700 (citing Nevada Power Co. v. Duke Energy
Trading & Marketing, 1,.r..c1, 99 FERC 1161 ,047, pp. 61 ,l 84, 61 ,190 (2002). While this
doctrine applies in the context of FERC regulation of wholesale energy markets, the same
is true here where the threat of regulation will undermine investment, particularly where
there is not evidence of a compelling need for regulation.

The state has expressed its desire for increased .renewable energy and the REST
goals demand that by 2012 30% of the overall target be met through distributed
generation. While solar is becoming more and more cost-competitive, it still involves a
large up-front investment that few entities are capable of funding on their own. Due to
this, in 2008, PPAs were used to fund roughly 90% of the non-residential solar market in
the United States, and non-residential projects are an ever-growing proportion of the
overall installed capacity in the nation. Mark Bolingcr, Financing Non-Residential
Phomvoitaic Prqiectv: Options and Implications, Lawrence Berkeley National
Laboratory, Jan. 2009, LBnL-i4loE, 18; Lan'y Sherwood,Safar Market Trends Report
2008. IREC. 4 (2009). Hindering the availability of PPAs or SSAs as funding
mechanisms could be a critical blow to the market for non~residentia1 solar in Arizona
and will make it considerably more dittictilt for the state to meet its REST targets.
Gpposition to regulation of SSAs is not driven by a fear ot"'inconveniencing" the
industry as Staffltas suggested (sec R00 at 54. n. 180). it is driven by the real risk that
regulation will inhibit growth of clean energy in Arizona, harming not only the industry,
but job growth in the state, consumers and the environment.

IREC fears that investors will just skip over projects in Arizona altogether if
SSAs and ¥*PAs are regulated, but even a simple delay in investment until regulations are
adopted is likely to be detrimental to Alrizona's effort to meet the REST standards, create
green jobs and to increase use of cleaner forms of power. Investors are likely to at least
take pause and wait to see how regulations play out before making substantial
investments. Any delay is meaningful and could cause Arizona to lose ground in the
market and fail behind in meeting the REST targets. in this economy, where job growth

s Ccmntissiotter PicrWs amendments also point out that these conttactt wqntitv individualized pricing
which is another factor that distinguishes them Bam tratikional utility agwanwents.
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is happening very slmfaely, making a dccisibn to slow or an area with
employment potential iS a move that Arizema cannot afford. The Commission has mlalde
accellent prognosis ha erstablislming net reliering, interconnectikam and associated
decisions that the growth of distributed solar in Arizema, but without nulceuai:la1gful
financing mechsalnimaaus available this 9141198 will be waausmed.

To uemody this situation, the Commission shoulei oélopt the amendmeirxts proposed
by Mayes, which dizzct the. Commission towards u path more beneficial for the
growth of ArizOna"~'s solar mar1€et anil for its

ill. Regulation of SSAs would be Complex and 'Resource Intensive for the
Commission and Regulated Entities

In light oiitiie potential scope of regulatory jtniisdietion that the reasoning in the
R00 leads to, regulation of SSAs is likely to be exléretnelg einnbersome for the
Commission. the case liefooe the Commission only, involves SolarCit5él.'s unique
Nnasncing the scope of reasoning applied in the R~ ~.~ QI . d= ssveep. in SSAs
and PPAs of sorts without any reasonablejustiiication, wiézout the
Commission first satisfying due process and sulisltemtial evidence prerequisites so such an
assertion ofxegNlatory jurisdiction. For these additional reasons, supports the
amendments to RQO..proposed by Commissioner Mayes.

IREC also supports the Findings of Fact and Conclusions of Law found in
Commissioner Pierce's amendments, but we do believe that the paragraph proposed to be
added on page 7, line 7 of Commissioner Pierce's amendments is incorrect and should
not be added. Contrary to that particular proposed amendment, there has been no
agreement among the parties that SolarCity would Ne acting as a public service
corporation if it used a PPA instead of an SSA. The Commission does not have a PPA
before it in this case. However, we believe that there is no meaningful difference
between a PPA and an SSA in the application of the Sen'-yu factors. Thus, IREC
believes that a party entering into a PPA is not a public service corporation. Indeed, as
Commissioner Pierce states elsewhere on page 7 of his amendments, it would "strain
credulity" to conclude that two identical projects, just with different financing
arrangements, deserve different treatment by the Commission.

Regulating SSAs or PPAs could be complex and burdensome for the Commission

and its Szaill because many such agreements 'involve the creation of individual legal
entities for each separate PV installation. Thus Mike traditional utility regulation of

monopolies, the regulation of SSAs and PeAs could mean regulating hundreds if not
thousands of different entities, all of whom have individually negotiated contracts with
their customers.

All of the states that have examined the question of whether to regulate third party
owners of solar assets have decided not to regulate. In many cases, these decisions were
first reached by a relevant public utility commission and thereafter affirmed by a
legisiatwe. Fm* example, the Nevada PUC found that third party owned systems were not
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public utilities, considering in pan the intent of the state's net metering rules and overall
state policy, but also noting that regulating third party owned systems "would inhibit
rather than encourage the grown of private business and the use of renewable energy
systems, and inhibit rather than promote the growth of the state's economy." Nevada
PUC Docket 07-06024 &07-06027, Order at 5-7. While each state has unique statutory
language to interpret, there is a consensus that regulating SSAs does not serve the goals
of advancement of renewable energy and that it is not necessary to protect the public
interest.

In otéet to regulate, the Commission must undertake a necessarily time
rulemaliins process, The Staff argues that all that it is melting at this is a

"tegdaiion light" apptoauch. However, the stteanndined proposed Staff is
mnbiguous and there is no way for investors to have coniidentce fiat this is all that would
come out oEsueh regulation. Fuztiilett, Phelps Dodge decision appears to require rate
regulation if the Commission finds Wt SSAs awe public service eaten
thotéh 81 parties concede theme is no need for such regulation hone. Dodge Corp.
v. Arizona Eieelrie Power Co-op Inc, Ariz. 95 (2004j. lithe "registra@tion"
enviSionedby Statff requires individual approval of each application, this introduces a
high level oiiamcertainty, not to mention the amount of time it woultl take for the
Coramission*s Stall' to complete a of the number of applications necessary to meet
the REST goals. To avoid this potential quagmire, IREC encourages the Commission to
find two teguiation is necessary under the Sem-;}'u factors. Staffs concerns can be

appropriately addressed through other mechanisms. as noted below.

iV. The ACC Already has Sufficient Control over SSA Providers Through
Existing Mechanisms to Address Staffs Concerns

IREC has carefully evaluated the reasons that Staff has provided for "needing" to
regulate and believes that any legitimate concerns can be addressed through existing
mechanisms. There are also a number of concerns raised by Staff that could be raised
about any provision of service in the economy and thus do not seem to constitute
legitimate reasons to regulate absent the presence of monopoly power and/or the
provision of essential services.

The oomeems about adequate and reliable service can be addressed through the
Commi$sion's interveooneetioa smasall8nds and through net metering rules as tecognizW by
Commissioners Mayes and Pierce. There are additional benefits to this approach in that
it provides iliie Commission with uniform authority over all solar installations, regardless
of whether they are on individually owned and otpewrated. This approach has
been taken in Cadiforhia, Nevada and other states.

Regulating SSAs also is not going to address Stai'f'8 concerns about Ilia new Fm'
theiiicumbemt utilities to provide back-up power assoiziateii foaaeastixlg planning
aotivitioa SSAs will only he uz56d to finance a portion oftotai solar
Regulating them is not going to. provide the long-.range information nodded by
utilitioa, nor is it going to provide a suilicicntly wide picture of the nonutility solar
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resources deployed in the state. The best a\ educ for this information is through
interconnection mies, which will apply to all projects for which there is a need for a
utility) to pnwidc Mak-up senicc.

The safety of PV as stems is already adequately addressed through numerous
national. state and local standards.

Staff also expresses a concern that there is nothing in place to ensure that the
provision of SSA senile is adequate and reliable. IREC agrees that adequate and
reliable service is essential but believes that theme are already sufficient protective
measures in place at this time. First. since SSAs are individually negotiated in a
competitive market. a customer has the ability to negotiate sufficient protections for
failure in service and reliability. l.ike with other services. parties to an SSA have access
to the court system. the Registrar of Contractors and the Attorney Generalls ollicc to
resolve their disputes. As addressed above, since an incumbent utility provides back-up
service. this should be a sufficient remedy. In addition, it is worth noting that there has
not been any evidence presented that companies providing SSAs have any history of
inadequate or unreliable service. nor is then: any reason to suspect that they are more
likely to do so than any other business in Arizona.

Conclusion

Ariana has a wealth of solar resources and the state has been developing strong
policies to promote solar market growth in recent years. A decision to regulate Solar City
and its SSAs would be a significant step backwards and one that is not in the best
interests of' ratepayers of Arizona, the solar industry or the environment. IREC strongly
encourages the Commissioners to reconsider the R00 and issue a decision that protects
the public interest by allowing these crucial financing mechanisms to proceed without the
bundcn of unnecessary regulation.

Sine
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